



































































































本法は議員立法（参議院議員提出法案）であり，令和 2 年 11 月 19 日
に参議院法務委員会，同月 20 日に参議院本会議で可決された。その後，
同年 12 月 2 日に衆議院法務委員会，同月 4 日に衆議院本会議で可決さ
れ，令和 2 年 12 月 11 日に公布された。法務委員会における審査の時間は，
参議院で 2 時間 37 分以下，衆議院で２時間 49 分以下である。また，衆議
院審議時反対会派は日本共産党のみであった。なお，後で述べるように，
令和２年 11 月 12 日に，同法案３条４項をめぐり日弁連会長が本法案に対
する声明を
（ 2 ）
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ときは，子と交流する権利
を認めるとともに，②関心が正当なもの
4 4 4 4 4 4 4 4
であり，かつ子の福祉に反しない
















































































































































































































































































































































































































































































































































































































































司法・消費者保護大臣の下に作業部会が設置された。2017 年 7 月 4 日に
提出された最終報告書の主要部分は，①法的な母は，これまでどおり出産
した女性とすべきである，② AID の精子提供者が親であることを放棄し



















































































































































































費　JP19H01083 および AMED の課題番号 JP20ek0109494 による助成の
一部を受けて行った。】
注




（ 2 ） 日本弁護士連合会「『生殖補助医療の提供及びこれにより出生した
子の親子関係に関する法律（案）』に対する会長声明」，https://www.
nichibenren.or.jp/document/statement/year/2020/201112.html
（ 3 ） 第203回国会参議院法務委員会会議録第３号　（令和2年11月19日）
参照 https://kokkai.ndl.go.jp/minutes/api/v1/detailPDF/img/1203152
　　06X00320201119





民法特例法案の国会論議」立法と調査 431 号 210 － 226 頁（2021）も
国会論議をまとめている。
（ 5 ） 最近の法案にはミスが多いことが指摘されているが（「12 府省庁 19
法案１条約にミス」（朝日新聞 2021 年 3 月 25 日朝刊４面），「法案政
府に緩み？」（朝日新聞 2021 年 3 月 10 日朝刊 4 面），「法案ミス厚労
省でも」（朝日新聞 2021 年 3 月 26 日朝刊 4 面），「地方公務員法案に
もミス」（朝日新聞 2021 年 4 月 22 日朝刊 4 面）），参議院法制局も，
参議院議員提出の改正公職選挙法案をまとめた際に，単純なミスで罰
則の修正をなさず，当該罰則が適用できない事態を発生させたことが







（ 6 ） 参議院法務委員会の附帯決議については，資料・前掲注４を参照さ
れたい。なお，石井和孝「附帯決議に関する国会議員への意識調査」








（ 7 ） 第 203 回国会衆議院法務委員会会議録第 3 号（令和 2 年 12 月 2 日）
参照 https://kokkai.ndl.go.jp/minutes/api/v1/detailPDF/img/1203052
　　06X00320201202
（ 8 ） 衆議院法務委員会の附帯決議については，資料・前掲注４を参照さ
れたい。
（ 9 ） 中村恵「生殖補助医療における同意の法的意味―最近の判例を素材









味で “produce”という言葉をあえて用いている（Richard Chisholm, 
Information Rights and Donor Conception: Lessons from Adoption?,  19
（4） Journal of law and Medicine 722, at 736 （2012））。












回・生殖補助医療」ジュリスト 1379 号 68 頁，89 － 90 頁（宍戸常寿
教授の発言））
（12） 石井美智子「生殖補助医療における子の福祉―父は必要ないのか」
法律時報 83 巻 12 号 49 頁以下，54 頁（2011）
（13） 石井美智子「生殖補助医療における行為規制ルールと親子法のあり





































家族法講座 親子』141 頁以下，166 － 167 頁（日本評論社，2021）を
参照されたい。
（17） BGB1686 条 a（岩志和一郎教授から資料提供を受けた。翻訳も岩志
教授によるものである。），渡邉泰彦「ドイツ実子法改正の動向―ワー
キンググループ実子法から討議部分草案まで」産大法学 54 巻 2 号 169
頁以下，175 頁（2020）
（18） 唄・前掲注 15，118 頁














を参照されたい。（7 条の成立過程については 174 － 194 頁〔石川稔＝





述べる（205 － 206 頁）。）
（23） 梅澤・前掲注 16，147 頁
（24） 小池泰「AID における子の出自を知る権利」法律時報 87 巻 11 号





























（26） 小池・前掲注 24，43 頁
（27） 同上























（30） 南・前掲注 25，231 － 234 頁
（31） 南・前掲注 25，140 － 143 頁




















号 4 頁以下，7 － 10 頁（2008）（吉村泰典教授の発言）を参照されたい。
（34） 南・前掲注 25，57 頁，91 － 94 頁。逆に，提供者の情報にはあまり興味の
ない AID 子にとっては，生物学的な親を知らなければ自分のアイデンティ
ティーを確立できないという人々の反応に戸惑うこともあるそうであ
る（Sonia allan, donor conception and the Search for inforMation: 





（36） 南・前掲注 25，230 頁
（37） 吉村やすのり「出自を知る権利Ⅱ」生命の環境研究所－女性と子ど


















助医療の規制の現状と法整備の動向」レファレンス 815 号 37 頁以下，
56 － 57 頁（2018）を参照した。）同指摘の通り，同権利への問題意識
が薄れていると考えることができるし，本法もその流れを汲むもので
あると評価できるだろう。
（39） 三輪＝林・前掲注 38，45 頁。座談会・前掲注 33，14 － 15 頁によれば，
学会内で議論がなされてきたという。
（40） 朝日新聞 2020 年 12 月 13 日朝刊 30 面
（41） 水野・前掲注 10，33 頁。生まれてきた子に責任を負わせることは
避けなければならない（座談会「親子法の在り方を求めて」法律時報
87 巻 11 号４頁以下（2015））。座談会・前掲注 11 の宍戸教授の発言も
この点を強調している。
（42） 学会の自主規制として行われている行為規制の現状については，三
輪＝林・前掲注 38，41 － 49 頁を参照。
（43） 石井美智子「非配偶者間生殖補助医療のあり方―厚生科学審議会生
殖補助医療部会の審議状況」ジュリスト 1243 号 19 頁以下，33 頁（2003）






親子』115 頁以下，117 － 119 頁（日本評論社，2021）を参照。
（46） 二宮周平「不妊治療への支援と生殖補助医療のあり方（2）」時の法






























（52） 小池泰「生殖補助医療をめぐる課題」論究ジュリスト 32 号 43 頁以下，
44 － 45 頁（2020）
（53） なお，子の身分安定性確保のためには，女性から男性に性別を変更
した性別違和の者が婚姻し，（その妻が）精子提供を受けて子をもう
けた場合に，その子と父との親子関係を認めた最決平成 25 年 12 月 10
日民集 67 巻 9 号 1847 頁を法制化する必要があるのではないか。















イツの比較を通じて」判タ 709 号 49 頁以下，58 頁（1989）
（59） 大村・前掲注 50，18 頁。木村敦子「親子関係と公的介入－生殖補













（60） 法制審議会生殖補助医療親子法制部会・前掲注 51，14 頁
（61） 法制審議会生殖補助医療親子法制部会・前掲注 51，16 頁
（62） 岩志・前掲注 58，59 頁，二宮・前掲注 45，115 頁以下，137-138 頁，
カリフォルニア州の事例からの示唆について，花元彩「生殖補助医療
におけるドナーの法的地位についての一考察」桃山法学 26 号 51 頁以
下（2017）















殖補助医療によって生まれた子との親子関係」東洋法学 50 巻１・2 号
67 頁以下（2007），中村恵「アメリカ法における生殖補助医療規制と
親子関係法」法律時報 79 巻 11 号 57 頁以下（2007）を参照した。
（70） 南・前掲注 25，237 頁，第 5 章，第 6 章
（71） 南・前掲注 25，236 頁
（72） 座談会・前掲注 33，14 頁（石井美智子教授の発言）
（73） 座談会・前掲注 33，11 頁（加藤尚武教授の発言）





（76） 南・前掲注 25，236 頁
（77） 詳細につき，渡邉・前掲注 17，169 頁以下を参照されたい。


























（88） 南・前掲注 25，244 － 246 頁も，提供精子で生まれた子とその家族
だけでなく，提供者，そして提供者の家族など，当事者の意見を広く
知り，それを反映させた形での法整備の必要性を訴える。
［注に掲載された URL はすべて 2021 年 5 月 23 日に確認した。］
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＜ Summary＞
In Search of an Appropriate Policy on Regulating 
Assisted Reproductive Technologies and Ascertaining 
the Parentage of Children Born as a Result of ART:
Critical Examination of “the Act on ART 2020” in Japan
NAGAMIZU Yuko
Introduction
The Diet passed the “Act on the Use and Regulations of Assisted Reproductive 
Technologies （ART） and on the Special Provisions of the Civil Code regarding the 
Parentage of Resultant Children” （hereafter, “the Act on ART 2020” or “the Act”） 
and it was promulgated on the 11th of December 2020. The Act is the first law to 
address the issue on ART, but it is limited in scope and contains only two articles 
on the ascertainment of parentage of children, which are of little meaning. This bill 
was sponsored by the members of the House of Councilors （Upper House） and 
cleared the Committee on Judicial Affairs of that House on the 19th of November 
2020, and the House itself on the 20th of the same month. After that, it cleared the 
Committee on Judicial Affairs of the House of Representatives （Lower House） 
on the 2nd of December, and the Lower House on the 4th of the same month. 
The deliberation took less than 2 hours and 37 minutes and less than 2 hours 49 
minutes at Committees on Judicial Affairs of the Upper House and the Lower 
House, respectively. Not much time was taken for deliberations, which means that 
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the law gained support from both the ruling coalition and the opposition parties, 
but that is related to the limited scope of the Act, which staves off complicated 
debates such as the child’s right to access information about the donor. 
　The part on the amendments to the civil code （chapter 3 of the Act） will come 
into effect on the 11th of December 2021 and apply to children born from that day 
on. Also, according to the supplementary provision § 3, the Act is scheduled to be 
amended over the following two years in order to secure the appropriate use of 
ART. So, the members of the Diet must continue to address issues concerning the 
appropriate governance of ART, regulations on the donation of sperm, ova, and 
embryos and/or the regulations on the procurement and/or transaction of them, 
and the system of storage, management, and disclosure of personal information of 
donors, recipients and children born with ART. It also stipulates that the provisions 
on the ascertainment of parentage may be amended to further the stability of 
parent-child relationship born as a result of ART, based on the amendments to the 
appropriate regulations of ART, if necessary.
　The Act has many shortcomings because it is a product of compromise, putting 
off essential issues to future discussion as mentioned above. However, there is 
still a chance of it becoming a useful law if we are able to use the two years for 
serious discussions. This paper tries to offer some viewpoints on important issues 
surrounding ART in attempt to aid and expedite this happening.
The Act on ART 2020
The Act consists of three chapters and supplementary provisions. Chapter one 
consists of two articles. § 1 is about the purpose of the Act, i.e., “to clarify the 
fundamental principles on the use of ART, to stipulate the responsibilities of 
healthcare providers and the state, and also the measures to be taken by the state, 
and to make amendments to the civil code about the parent-child relationship 
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when ART using third party’s sperm and/or ova are performed”, and § 2 provides 
the definition of ART. 
　Chapter two （§ 3 to § 8） is about the use of ART. § 4 stipulates the responsibility 
of the state and § 5 the responsibility of the healthcare providers. § 6 to § 8 
stipulate the state’s responsibility in striving to disseminate the information about 
ART, and to construct the counselling system and the legal system, respectively. § 
3 is on the fundamental principles, but they are merely conceptual and lacking any 
substantive legal meaning or substance, and even if implemented in their current 
form, would be without genuine practicability. § 3（1） is on the protection of the 
health of women who are to be pregnant and give birth using ART. It also makes 
sure that ART are used as treatments for infertility only. § 3（2） is on obtaining 
the informed consent of each party involved. § 3（3） is on securing the safety 
in obtaining and storing the sperm and ova for ART. § 3（4） provides that, “due 
regard is to be paid for children born by ART to be born and grow up healthy, 
both physically and mentally
（1）
.” It is the most controversial article and drew much 
criticism from the disability groups as the phrase, “to be born healthy... both 
physically and mentally” raises the specter of eugenics in the hearts and minds of 
people with disability. We shall turn to this later. As we have seen, § 3 does not 
stipulate on important principles such as the supremacy of the child’s best interests 
and the exclusion of practices based on eugenics, and is criticized by experts on 
ART in the fields of law and social sciences.
　Chapter three is on the ascertainment of parentage of children born as a result 
of ART. § 9 is on the mother-child relationship and it is provided that, “a woman 
who is pregnant and gives birth using a donated egg （including an embryo derived 
from the egg） is the child’s mother.” This only reflects the current state of law in 
Japan
（2）
, and the act merely elucidates it. § 10 is on the father-child relationship and 
it is provided that, “a husband who gives consent to his wife giving birth with a 
donated sperm （including an embryo derived from the sperm） will be unable to 
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deny the legitimacy of the child, despite the § 774 of the civil code
（3）
.” This too is 
merely a reflection of the current state of case law in Japan
（4）
, but the legislatures 
made it clear to ensure the stability of paternity.
　
Problems and Shortcomings of the Act
Lack of consideration to the child’s welfare and rights
The Act doesn’t give any consideration to the child’s welfare and rights. It is true 
that the interests of the child or the child’s welfare is an amorphous concept, but 
the biggest feature of ART is that a new life is created through ART
（5）
. So, a system 
must be established with due consideration to the welfare of children who are to 
be created （produced） in the future as a primary point of focus
（6）
.
　One of the child’s rights is the right to access the information of the donor. It is 
of vital importance to guarantee the fulfilment of the natural, personal interest of 
knowing one’s biological heritage and establishing the identity of oneself
（7）
. Three 
experts and a person born via DI （donor insemination） who were invited to give 
testimony at the Committees on Judicial Affairs of both Houses strongly argued 
that the bill should give children the right to access information of the donor. 
Lived experiences of people conceived by donors in Japan are as follows: they 
felt deceived by their parents, they had always sensed that something was wrong 
in the family, they found out about DI at a time of family crisis such as divorce 
which was doubly traumatic, they felt ashamed of having been born by a method 
that must be concealed, and their self-identities were totally shattered when they 
found out about DI by accident. The legislature should have earnestly listened 
to the voices of specialists and stakeholders, and guaranteed the child’s right to 
know their biological origin
（8）
. It is true that we must consider the right to privacy 
of donors and balance these rights, but if we enact laws that require prospective 
donors to consent to the release of information prior to donation, there will be no 
concerns about the violation of privacy, because they have a right to choose not to 
あるべき生殖補助医療法制をめぐって検討すべき課題　　47
donate in the first place if they worry about their privacy
（9）
.
　It is argued that even if the right to access information is guaranteed, it is of no 
use when children are not informed by their parents about the fact of their donor-
conception. One commentator proposes the “right to grow up with the information 
of one’s biological origin”
（10）
 , but it would be difficult to order parents to divulge this 
information because they have a right to family privacy against state intervention 
into family affairs. The difficulties underlying this issue are that （i） there might 
be a strong belief that a wife should procreate her husband’s offspring （sense of 
guilt for using donor’s sperm）, （ii） there might be a sense of adherence to blood 
relationship （non-blood related father’s fear that he might be rejected by the 
child if he tells the truth）, and, （iii） there might be a sense of secrecy about male 
infertility in the society in which the prospective parents live
（11）
 . We can see that the 
rights of people born from donor-conception to access information must come in 
tandem with the wider social understanding about various forms of procreations 
and families. It’s not an easy task, but legislatures can take a prominent role in 
leading the way toward paradigm shift in the broader society. This can be done 
by promulgating information about the diversity of families, openly discussing 
issues with citizens, and gradually reducing the stigma associated with the above-
mentioned values people in the society may still cling to, while supporting the 
involved families in becoming more open and honest regarding these issues.
No provisions on the regulations of ART
It is sad to say that all those years of discussions among experts on law, 
social sciences and medicine among others, before and after the Report of the 
Committee on ART under the Ministry of Health, Labour and Welfare （hereafter, 
“the Report”） in April 2003 are not reflected at all in the Act. A bill was to be 
sponsored for the Diet session of 2004 after the Report established the foundation 
for regulations of ART, but it didn’t happen for unknown reasons
（12）
. The Report 
was the product of long deliberations of experts such as medical professionals, 
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academic lawyers, and child advocates, and  self-help group members who 
experienced ART. The 20 member committee responsible for the report consisted 
of 11 men and 9 women, so the selection of representatives was equally balanced 
in terms of gender
（13）
. DI and IVF （in vitro fertilization） using donor eggs and surplus 
fertilized eggs are permitted according to the Report, but it is suggested that frozen 
sperm be destroyed after the donor’s death. Issues concerning the appropriate 
governance of ART, regulations on the donation of sperm, ova, and fertilized eggs 
and/or the regulations on the procurement/transaction of them, and the system of 
storage, management, and disclosure of personal information of donors, recipients 
and children born with ART are all addressed in the Report. Furthermore, the 
child’s right to access information of the donor was explicitly guaranteed. So, 
the legislature could have enacted a law on the regulations of ART based on the 
system that the Committee had proposed under the fundamental tenets, i.e., （i） the 
welfare of the child born via ART is paramount, （ii） prohibition of treating people 
only as a means of procreation, （iii） due regard must be paid to the security （of 
parties concerned）, （iv） exclusion of eugenics, （v） exclusion of commercialism, 
and （vi） respect for human dignity, while considering the social change of more 
than 15 years after the Report and ability to address issues such as broadening the 
use of ART to people other than married, heterosexual couples
（14）
. 
　The lack of regulations on ART means leaving everything to users of ART, 
donors, surrogate/gestational mothers and healthcare providers. This structure 
leads to, “reproductive tourism and getting sperm through social networking, 
while ignoring the plight of parties suffering from intractable infertility, sexual 
minorities who aspire to have a family, children who are not given any information 
about how they were born, and donors and surrogate/gestational mothers as 
hidden entities and leaving them in lawless periphery”
（15）
. Also, the Act does not say 
anything about who is eligible or ineligible to use ART in this scheme, so we must 
address the issues on the use of technologies by sexual minorities while examining 
the laws and experiences of other jurisdictions.
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Amendments to the Civil Code
Following the Report suggesting proper regulations of ART, the Legislative 
Council of the Ministry of Justice issued an Interim Report in July 2003 on the 
legal nature of the parent-child relationship concerning children born via ART 
（Hereafter, “the Interim Report”）. According to the Interim Report, the legal 
mother is the one who gives birth to the child, and the child born via DI is the 
child of the husband if the DI was performed with the husband’s consent
（16）
. The 
mother-child relationship is treated the same in the Act, but the treatment of father-
child relationship is slightly different, and the Act uses the presumption of the 
paternity clause of the civil code instead of fixing the designation and definition of 
paternity in specific relation to ART. 
　§ 10 of the Act is applied only to legally married couples who used donor sperm 
and applies the presumption of paternity and legitimacy provided in § 772 of the 
civil code, but it excludes the application of the husband’s right to deny paternity 
and legitimacy of the child despite § 774 of the civil code, because the husband 
has consented to the use of donor’s sperm. This provision is based on the idea of 
treating donor-conceived children equal to natural children, while it considers the 
equitable principle of estoppel. So, its structure is appropriate.
　However, there already were law cases of donor-conceived children whose 
parents argued on the “consent of the husband”, so the form of consent, the scope 
of consent, the timing of consent, the withdrawal of consent, and the burden of 
proof should have been clarified in the Act to avoid unnecessary conflicts. It 
also lacks provisions on the sperm donor’s legal status when it is proved that the 
husband hasn’t consented and he denies the paternity and legitimacy; it should 
have been clarified that the donor-conceived child cannot claim paternity of the 
donor and the donor cannot claim paternity either in general, as stated in § 3 of the 
Interim Report. 
　Furthermore, the Amendments to the civil code （on parent-child relationship） 
were proposed by the Legislative Council of Ministry of Justice in February 
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2021, and its interim proposal allows the both the child and the wife the right to 
deny father-child relationship, expanding the scope from the husband’s peculiar 
right in the current law. If the civil code is amended according to this proposal, 
it is possible for the child and the wife to deny the paternity even if § 10 of the 
Act blocks the use of right by the husband. It is possible to block the right of the 
wife by estoppel, but what about the child? When the child’s right to know his/her 
biological heritage is fully guaranteed, then the child has a choice to act according 
to his/her wishes, but it does not necessarily contradict maintaining the stability of 
the child’s status and protecting the child’s welfare by blocking the child’s right to 
deny paternity generally. 
§ 3（4） and issues of eugenics 
As mentioned above, § 3（4） provides that “due regard is to be paid for children 
born by ART to be born and grow up healthy both physically and mentally.” A 
member of the House of Representatives, Tomoko Abe had concerns about the 
phrase “to be born... healthy both physically and mentally”
（17）
 and directly contacted 
the representative of Japan Council of Disability, Katsunori Fujii
（18）
 by telephone. 
According to the Minutes of the Committee on Judicial Affairs of the House of 
Councilors, members construed this article as a stipulation regarding only the 
child’s welfare, while failing to notice the nuance and problematic aspects of this 
article.
　Mr. Fujii filed an emergency request to the Chief of the Committee on Judicial 
Affairs of the House of Representatives on 24th of November 2020 and asked for 
the deletion of the article, as the phrase “to be born healthy... both physically and 
mentally” may lead to the purpose of the abolished Eugenics Protection Act § 1, 
“to prevent the birth of unfit offspring from the standpoint of eugenics”
（19）
. Other 
disability groups such as DPI Japan joined the protest
（20）
. The reactions from Diet 
members were dismissive making claims such as, “I didn’t notice it.”, “I didn’t 
mean it.” or “What’s wrong with this expression?”, but as Ms. Abe rightly says, 
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they should be aware of their bias when they flatly deny their request without 
sincerely considering it
（21）
. This article should be deleted.
Conclusion
As I stated thus far, the Act is insufficient and lacks provisions on the regulation 
on the use of ART due to failures to regard the longtime discussions and assertions 
of experts in the field. Also, the Legislature made a mistake by not listening to 
the stakeholders seriously. The stakeholders are not only the prospective parents 
who undergo reproductive treatment, but also there are children born as a result of 
ART: some of the donor-conceived children who are vocal in speaking about their 
experiences, people with disability who fear the consequences of § 3（4） of the 
Act, and of course, donors and surrogate/gestational mothers.
　We need to address issues concerning the appropriate governance of ART, 
including regulations on the donation of sperm, ova, and fertilized eggs, a national 
accreditation system of facilities which perform ART and procurement facilities, 
the establishment of a public organization on the storage and management of 
personal information of donors, recipients and children born with ART, and a 
counselling system for stakeholders.  Moreover, it is vital that these be established 
under the fundamental tenets of the Report, i.e., （i） the welfare of the child born 
via ART is paramount, （ii） prohibition of treating people only as a means of 
procreation, （iii） due regard must be paid to the security （of parties concerned）, 
（iv） exclusion of eugenics, （v） exclusion of commercialism, and （vi） respect for 
human dignity.
　We also need to address new issues such as who are eligible to use ART 
under the scheme of the Act such as de facto marriage couples, single women, 
and sexual minorities, which elements of ART are prohibited in general such 
as surrogacy, and new inclusive rules on ascertainment of legal parenthood 
when we decide to permit the use of ART to all people equally. In tackling these 
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issues, we cannot avoid the issue of same-sex marriage if we say we cherish 
equality and children’s rights to be brought up in a stable family setting. They are 
politically thorny issues, to be sure, but we must not forget to have a broader all-
encompassing perspective and act preemptively to avoid inconsistent patchwork 
legislation, which skirts the most pertinent issues, and is only updated and 
amended reactively
（22）
. To do this in a manner that is both logical and compassionate, 
we must begin by asking the fundamental questions, “What is a parent for?” and 
“What is family for?”. 
（ 1 ） Hairyo  in Japanese can also be translated as “consideration” instead of 
“regard”.
（ 2 ） KatSunori Kai, yuichiro Sato and yuKo nagaMizu, Medical law in 
Japan 3rd ed., 69-70 （Wolters Kluwer, 2020） （analysis of Supreme Court 
cases and the current state of civil code on surrogacy）.
（ 3 ） § 774 of the civil code gives a husband the right to deny paternity if 
he finds out that the child is not biologically connected with him. But he 
must file a lawsuit within one year after the child is born （§ 777 of the 
civil code）.
（ 4 ） Kai, Sato and nagaMizu, supra  note 2, at 66-68 （analysis of legal 
cases on artificial insemination by donor’s sperm and the current state of 
civil code）.
（ 5 ） Megumi Nakamura, Seishoku Hojo Iryo ni Okeru Doui no Houteki 
Imi: Saikin no Hanrei wo Sozai toshite （The Meaning of Consent in 
ART: from Recent Law Cases）, JuriSt vol. 1339 at 24 （2007）（Japanese）.
（ 6 ） Noriko Mizuno, Seishoku Hojo Iryo to Ko no Kenri （ART and rights 
of the child）, houritSu Jihou vol. 79（11） at 31（2007）（Japanese）. R. 
Chisholm stresses difference from adoption using the word “produce”, in 
Richard Chisholm, Information Rights and Donor Conception: Lessons 
from Adoption? , 19（4） Journal of law and Medicine 722, at 736 
（2012）.
（ 7 ） This right is based on § 13 of the Constitution of Japan （All of the 
people shall be respected as individuals. Their right to life, liberty, and the 
pursuit of happiness shall, to the extent that it does not interfere with the 
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public welfare, be the supreme consideration in legislation and in other 
governmental affairs.）, and § 7 and § 8 of the Convention on the Rights 
of the Child. On the other hand, there are people who have no interest in 
knowing about donor’s information and they say they are perfectly all 
right in knowing themselves even though they don’t know information 
about their biological parents. Rather, they are annoyed by the values 
that others press on them: one should know one’s parent to understand 
oneself. We must be careful not to be too pushy. （Sonia allan, donor 
conception and the Search for inforMation: froM Secrecy and 
anonyMity to openneSS, at 37 （Routledge, 2017）.）
（ 8 ） There are practical reasons why they call for information such as the 
need for medical history: genetic information, and to avoid forming 
consanguineous relationships with half-siblings （See allan, supra  note 7, 
at 29-51）.
（ 9 ） allan, supra  note 7, at 204-221. （A difficult issue is posed when we 
think about the release of information to people already born （allan, 
supra  note 7, at 217-221 and chapter 9）.） The concern that removing 
donor anonymity may result in a decreased supply in donors of gametes 
is unfounded when we look at the data of UK, Finland, Victoria, and 
Australia （see allan, supra  note 7, at 201-202）.
（10） taKaKo MinaMi, JinKo-SeiShoKu ni oKeru donor no toKuMeiSei haiShi 
to KazoKu （what changeS will be brought to faMilieS by aboliShing 
donor anonyMity in artificial inSeMination? -a caSe Study of 
Victoria, auStralia） at 231-234 （Kazama Shobou, 2009）（Japanese）.
（11） MinaMi, supra  note 10, at 140-143. See also, allan, supra  note 7, at 
197-201.
（12） Michiko Ishii, Hi-Haigusha-kan Seishoku Hojo Iryo no Arikata: 
Kousei Kagaku Shingikai Seishoku Hojo Iryo Bukai no Shingi Jokyo 
（The Appropriate policy on donor conceived ART: Deliberation of the 
Committee on ART under the Ministry of Health, Labour and Welfare）, 
JuriSt vol. 1243, at 33 （2003）（Japanese）.
（13） Ishii, supra  note 12, at 21.
（14） Surrogacy is banned according to the Report, but we might consider 
the possibility of allowing it according to the advisory report of the 
Science Council of Japan. The advisory report, issued in April 2008, 
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suggested that surrogacy be regulated by law and be banned, in principle, 
and that surrogacy with a commercial purpose be banned by criminal 
law. However, it is also suggested that there should be an exception to 
allow clinical trials of surrogacy under strict national control in cases of 
absolute （medical） indication. （Kai, Sato, and nagaMizu, supra  note 2, 
p 70）
（15） Shuhei Ninomiya, Funin Chiryo eno Shien to Seishoku Hojo Iryo no 
Arikata（1）（Support for Treatment of Infertility and Ideal Regulations 
of ART （1））, toKi no hourei vol. 2115 at 46 （2021）（Japanese）.
（16） Kai, Sato, and nagaMizu, supra  note 2, at 66.
（17） Ms. Abe acted after seeing a statement by the President of Japan 
Federation of Bar Associations on 12th of November 2020, at https://
www.nichibenren.or.jp/document/statement/year/2020/201112.html（Last 
visited 18th June 2021）（Japanese）.
（18） Tomoko Abe, Houritsu no Yusei Shisou Kenen: Ayamachi wo Kurikaesanai 
Kokkai ni （Concerns about eugenics in the New Act. Do not repeat the 
Same Mistakes in the Legislature）, the aSahi ShiMbun, 19th December 
2020 at 13.
（19） http://www.jdnet.gr.jp/opinion/2020/201124.html （Last visited 18th 
June 2021）（Japanese）.
（20） https://www.dpi-japan.org/en/2020/12/08/bill-on-special-provisions/ 
（Last visited 18th June 2021）.
（21） Abe, supra  note 18.
（22） Japan usually only makes amendments to the law when there are events 
or strong opinions from the citizens or foreign countries, and they tend 
to be improvised and piecemeal, as bureaucrats only react to the special 
needs of specific reform placed before them. There are bills sponsored 
by lawmakers as well, but they sometimes fail to pass, because political 
parties do not compromise on some issues. When that happens, ruling 
coalition use the power of numbers to pass the bill, but when ruling 
parties oppose the bill, things don’t work out that way. A bill to promote 
understanding of sexual minorities in 2021 was a good example. It was 
not even placed on the agenda of the Diet because some conservative 
members of the ruling Liberal Democratic Party strongly opposed to 
the idea of the bill（discrimination against LGBT individuals would be 
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deemed unacceptable）, which is a sad reality of Japan. See https://www.
japantimes.co.jp/news/2021/06/16/national/lgbt-japan-olympics-ldp-
discrimination/ （last visited on July10, 2021）.

